LETTER OPI NI ON
95-L-35

February 10, 1995

The Honor abl e Lyl e Hanson
House of Representatives
State Capitol

600 E Boul evard Avenue

Bi smarck, ND 58505

Dear Representative Hanson:

Thank you for your February 3, 1995, letter in which you ask
whet her House Bill 1260 is constitutional. In my opinion, if
enacted, House Bill 1260 woul d be constitutional.

The bill proposes to anend N.D.C.C. ?? 15-05-10 and 38-09-18.

The fornmer statute concerns oil and gas |eases issued by the
Board of University and School Lands (Land Board). The latter
statute concerns oil and gas |eases issued by state agencies
and political subdivisions. These statutes require that the
geases contain at | east a

/

s royalty. House Bill 1260 proposes to grant state agencies
and political subdivisions authority to waive royalty paynents
until "the costs of drilling the well have been recovered,"”
that is, until the well has "paid out.” If this is done, the
| ease nust be revised to provide that upon payout the royalty
interest nust rise to at |east 25 percent. In essence, the
bill enpowers state agencies and |ocal governments to use
their discretion and choose either a traditional royalty or
share in the risk of drilling in the hope of greater profit if
the well is successful.

| understand that the constitutional question about House Bil

1260 concerns Article I X of the constitution. This article
governs |ands received at statehood from the federal
government. These |lands and their proceeds constitute a trust
dedi cated to the support of schools. N.D. Const. art. IX
7?1, 2. This trust is mnaged by the Land Board. N. D.
Const. art. IX, ? 3. Since Article IX is confined to school



| ands, other |ands nanaged by the Land Board and | ands managed
by other state agencies and political subdivisions do not fal
W t hin t he article. Thus, this anal ysi s of t he
constitutionality of House Bill 1260 is confined to school
trust | ands nanaged by the Land Board.

| f House Bill 1260 is enacted, it would be presuned
constitutional. St okka v. Cass County Elec. Coop., 373 N W 2d
911, 914 (N.D. 1985). The unconstitutionality of a statute
nmust be proven beyond a reasonabl e doubt . MCI
Tel ecommuni cations Corp. v. Heitkanp, 523 N W2d 548, 552
(N.D. 1994). And at |east four justices of the North Dakota

Suprene Court nust agree that it is unconstitutional.
Bismarck Pub. Sch. Dist. No. 1 v. State, 511 N W2d 247, 250
(N.D. 1994). It is a heavy burden to prove a statute
unconstitutional .

In State ex rel. Sathre v. Board of University and School
Lands, 262 N.W 60, 62 (N.D. 1935), the court considered the
constitutionality of a statute simlar to House Bill 1260.

The statute at issue in Sathre was referred to as Senate Bill
26. It authorized the Land Board

"to reduce, scale down, or throw off the interest
that may be due wupon any land contract or real
estate nortgage, or rentals, to the end that justice
may be done in dealing with our farnmers and to
enable the farnmers indebted to the Board of
Uni versity and School Lands to pay their debts and
reclaimtheir property.'

Id. Suit was brought to prevent the Land Board from exercising

t he power given by Senate Bill 26. 1d. The plaintiff argued
the Land Board had no athority to accept, in paynent of a
nort gage, any anmount |ess than the total anount due. Id. at

63. This proposition, it was argued, was supported by section
154 of the Constitution, the present version of which is
Article I X, ? 2. Then, as today, this provision, along with
other sections in Article IX, inmposes a fiduciary duty upon
the Land Board in its managenent of the trust. See 1990 N. D
Op. Att'y Gen. 94, 95-96. Article I X, ? 2 states that "no
part of fund shall ever be diverted, even tenporarily . "

The Sathre decision exam ned whether Senate Bill 26 provided
for "the diversion of interest or inconme on funds derived from
federal land grants . . . ." 262 N.W at 65. Al five
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menbers of the court concluded that the Legislature could not
authorize diversion of the fund to "any objects or purposes
ot her than those for which the grants were nade . . . ." 1d.
at 66. Three justices found Senate Bill 26 did provide for a
di versi on. Id. But because four justices are needed for a
finding of unconstitutionality, Senate Bill 26 was held

constitutional. 1d.

The reason for the court's conclusion was that the Legislature
did not command the Land Board to reduce or forego interest in

all cases. 1d. at 67. Rather, Senate Bill 26 "merely confers
power upon the board so to do." Id. The same is true with
Senate Bill 1260. It does not command the Land Board to do
anything. It gives the Board discretion to decide whether the
trust is better served by taking the traditional royalty or by
sharing the risk of drilling a well in the expectation of a
greater return to the fund. It is a long-standing rule that
the Land Board is "vested with discretion in the performance
of its duties.” Moses v. Baker, 299 N W 315, 316 (N.D.

1941); FEuller v. Board of University and School Lands, 129
N. W 1029, 1031 (N.D. 1911).

The Sathre opinion inplies that if the Land Board were to rely
on Senate Bill 26 to forego interest paynents that otherw se
woul d be made, then an unconstitutional diversion would occur.

262 NNW at 67. But this is not what Senate Bill 26 did. It
was enacted during the depression, at a tinme when nany
| enders, private and public, recognized that their interest
would be better served by conpromsing to reduce unpaid
i nterest. ld. at 67-68. Doing so could result in obtaining
"l arger paynents than they probably would have obtained by
standing upon the ternms of and enforcing the contract."” 1d
at 68.

Senate Bill 1260 authorizes the Land Board to decide, in
exercising its fiduciary responsibility, whether to stand upon
the terms of its original oil and gas |ease, or to revise it
and hope for a greater royalty upon payout of the well.

The essence of the Sathre decision is that all Senate Bill 26
did was to confer a power upon the Board. 1d. at 68-69. This
did not, however, change the Land Board's "primary duty" to
saf eguard the trust fund. 1d. at 69. House Bill 1260 confers
a power. It does not require the Land Board to exercise that
power . Shoul d the Land Board do so, it nust carefully weigh
all factors and decide, in the exercise of its fiduciary

responsibility, what is best for the trust.

| f House Bill 1260 is unconstitutional, a simlar statute and
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a related Land Board policy mght also be unconstitutional
The last Legislative Assenbly anended N.D.C.C. ? 15-05-10 to
authorize the Land Board to reduce royalties "for production
from stripper well properties and qualifying secondary
recovery and qualifying tertiary recovery projects . . . ."
1993 N.D. Sess. Laws, ch. 159, ? 1. The Board also has a
policy to forego its |easehold rights and allow marginally
economc wells to tenporarily cease production in the hope
that the future brings better oil prices. See 1986 N.D. Op.
Att'y Gen. 107. While this policy and the 1993 anendnent to
? 15-05-10 do not, of course, require the conclusion that
House Bill 1260 is constitutional, the fact that the
Legi sl ature has enacted a simlar statute and that the Board
has for sonetime inplenmented a simlar policy, is entitled to
consi derati on.

In summary, all House Bill 1260 does is confer a power upon
the Land Board. Should the Land Board exercise that power, an
unconstitutional diversion of the trust would not necessarily

occur. | am sure the Land Board would carefully consider a
request to share in the risk of drilling a well. If it would
decide to do so, it would not divert the trust fund to another
pur pose. Rather, it would have exercised its discretion to

deci de how best to devel op and manage the fund.

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL

cnc/ vkk
cc: Rep. Bill Oban
Rep. O e Aarsvold
Robert O hei ser, Land Comm ssi oner



